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The judgment of the Court was deliveréd orally by
MARTIN, J.A.:—Jon George Rallo was tried before O'Driscoll,
J., and a jury at Hamilton on an indictment which contained
three counts charging him with first degree murder, Count 1
charged him with murdering Stephanie Rallo, his infant daughter. Count 2 charged him with murdering Sandra Rallo, his wife.
Count three charged him with murdering John Jason Rallo, his
infant son. After a lengthy trial, the jury convicted him of first
degree murder on all three counts, and he now appeals against
his conviction.
The appellant in the month of August, 1976, was employed as
office manager of the engineering department of the Regional
Municipality of Hamilton-Wentworth. He lived with his wife
Sandra, and their two children, Stephanie, aged five, and John
Jason, aged six, at 16 Lantana Ct. in the City of Hamilton.
On August 18, 1976, Shawn Labonte, a 14-year-old boy, while
fishing at Jordan Harbour, noticed a duffel bag in the water. He
retrieved the bag, opened it and found inside the body of a small
child wrapped in a green plastic garbage bag. The police were
notified and the body was subsequently identified as Stephanie
Rallo.
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On August 26, 1976, Detective Inspector Craig observed an object floating in the Welland Canal. The object proved to be a
green sleeping-bag, inside of which was a blue sleeping-bag containing the nude body of a woman, wrapped with two green plastic garbage bags. The blue sleeping-bag had a label with the
name Jason Rallo on it. The body was subsequently identified as
that of Sandra Rallo.
The post-mortem examination of Stephanie Rallo disclosed that
death was caused by asphyxia. Dr. Ferris, a pathologist, was of
the opinion that the asphyxia was produced by suffocation due to
the application of firm pressure to the face.
The post-mortem examination of Sandra Rallo disclosed that
she also died from asphyxia. Dr. Ferris testified that in his opinion the deceased had been beaten shortly before death, perhaps to
the stage of unconsciousness, and had then been strangled.
On August 16, 1976, the appellant, his wife, and the two children had visited the parents of Mrs. Rallo in Cambridge and returned home that evening. Mrs. Swinn, a neighbour, had walked.
over to the Rallo residence that evening at about 8:30 p.m. to
have coffee with Mrs. Rallo, but found no one at home. The two
Rallo children came to Mrs. Swinn's house around 9:15 to tell
Mrs. Swinn that their mother had returned. Mrs. Swinn accompanied the Rallo children back to the Rallo home and visited with
Mrs. Rallo for about two hours and then went home.
So far as appears from the evidence, no one except the appellant saw Mrs. Rallo, Stephanie and John Jason alive after that
time. Neither John Jason nor his body has been found.
Mr. Sterling MacGillivray lived at 7 Lantana Court which is
approximately 100 ft. away from and "kitty corner" to the Rallo
residence. Mr. MacGillivray awakened at about 5:30 a.m. on August 17, 1976, opened the drapes in the living-room and looked
around the court. He noticed that the light was on, and the blind
part way up in the master bedroom at the Rallo residence. The
witness considered that this was unusual as the Rallos were not
early risers. Mr. MacGillivray then saw the appellant, wearing a
white T-shirt, kneeling down on his haunches, moving up and
down on the bedroom floor. Shortly afterwards, the appellant
pulled the blind down to its normal position.
Several persons called the Rallo residence on the telephone during the day and asked for Mrs. Rallo. The appellant answered the
telephone and said she was not home. He told three of the callers
that she would be back later in the day, but when they called
back he said that she had returned home, but had left again.
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Vince Colantino, a security guard employed in checking vehicles entering the Upper Ottawa Street Dump in Hamilton, testified that on August 18, 1976, at about 9:30 a.m., a man, whom
he later identified as the appellant, entered the dump and disposed of three plastic bags and two boxes of garbage which the
man brought in his car. On August 18, 1976, the appellant told
Mrs. Swinn that Sandra had left home and taken the two children with her. He said she had left him a note. He said that he
had slept soundly and had not heard his wife leave. He told Mrs.
Swinn that he had ripped up the carpet to please Sandra who
complained about its smell. Mrs. Swinn noticed that the appellant's left hand was swollen, and he told her that he had injured
it in a fall from a bicycle.
Later that morning he told his father-in-law, Mr. Pollington,
that Sandra and the "kids" had left him. He showed his fatherin-law the note which Sandra had left. Expert evidence was
given that the note was typed on a typewriter found in the Rallo
home. The desk on which the typewriter sat, was in the basement. He told his father-in-law that he had slept in the den in
the basement and woke up at about 9:00 o'clock on the morning
of August 17, 1976, to find the house empty. His wife had not
taken any of her clothing or that of the children. Mrs. Rallo had
been employed as a title searcher, and the note said that the man
she had gone away with was a "very rich lawyer from out west"
whom she had met "last year". The appellant also told his fatherin-law that he had injured his hand when he fell off his bicycle.
Later that day the appellant went to the office of Dennis Roy,
a solicitor whom the appellant had known since he attended high
school. He told Mr. Roy that his wife had taken the children and
run off with another man, and sought Mr. Roy's advice as to how
to find them. Mr. Roy recommended that he contact Mr. Ronald
Arnold, a private investigator whose telephone number he gave
to the appellant. Mr. Arnold was subsequently retained by the
appellant, ostensibly to locate his wife and children. The appellant told Mr. Roy that upon finding the note he became enraged,
tore up the rug in the master bedroom and took it to the dump.
He also told Roy he had ripped up the rug because it was soiled
and smelled, and his wife had complained about this. Roy noticed
that the appellant's left hand and wrist were injured, and the
apellant told him that he had fallen off his bicycle while riding it
on the evening of August 17, 1976.
Dr. Ferris testified that it was unlikely that all the injuries
suffered by the appellant to his hand and wrist could be sustained
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in a single fall, although some of the injuries might have been so
sustained. The injuries were not very typical of the type of injury
produced by a fall. He testified that a line of wounds on the outside of the knuckle were consistent with an impact against three
small projections. He considered that it was likely that they were
caused by one blow against separate projections spaced together
closely. Impact against teeth could have caused that injury in the
opinion of Dr. Ferris.
On August 23, 1976, the police recovered from the Ottawa
Street Dump a piece of beige coloured carpet about three feet by
five feet which had dark stains on it. William Towstiak, an analyst in the biology section of the Centre of Forensic Sciences, examined the master bedroom at the Rallo residence. The wall-towall carpet had been removed from the entire floor area as well
as from the clothes closets, and an area of underpadding had
been removed. On the surface of the lower portion of the left
side panel of the drapes in the bedroom, he found several blood
stains at distances of from 3 to 351/2 in. from the floor. Each of
the blood stains was human blood type "B", the blood group of
the deceased and 9% of the North American population. Blood
stains, one of which was group "B", were also found on the vertical side of the box-spring underneath the mattress. Mr. Towstiak
testified that the stains on the drapes and the box-spring were
consistent with blood being splashed on them with some force,
rather than dropping on them.
A piece of carpeting measuring eight feet by eight feet was
found in the basement and fitted on the floor at the end of the
room, opposite the window sill. This piece of carpet had two areas
of blood smears which were human blood type "B". The piece of
carpet recovered at the Ottawa Street Dump was similar in colour, composition and fibre to the carpet found in the basement,
and fit into the window wall and clothes closet corner of the master bedroom. The edge of this piece of carpet closest to the area
of the missing underpadding had a brownish smear, and there
was a similar smear in the area between the footboard of the bed
and the closet wall. These stains were consistent with an attempt
to wash blood out of the rug. The portion of the underpadding
which was removed, and part of the carpet were not recovered by
the police. Blood smears or blood stains were found in other areas
of the premises. A piece of mattress cloth had been cut from one
corner of the mattress and covered with a pillowcase. There was
evidence of staining on the mattress cover and on sheets that was
consistent with an attempt to wash out blood.

1. That the learned trial Judge erred in permitting Dr. Ferris
and the expert witness Towstiak to express opinions that
were beyond the proper scope of expert testimony.
2. That the learned trial Judge erred in permitting Crown counsel to cross-examine the appellant with respect to his reading
the book Torso, and in permitting the Crown to call evidence
in reply with reference to this matter.
3. That the learned trial Judge erred in admitting evidence with
respect to the appellant's relationship or association with
Marjorie Smith and Julia Glenn.
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Three garbage bags taken from the basement at 16 Lantana
Court were compared with the three bags in which were found
the bodies of Stephanie and Sandra Rallo and were found to have
the same class characteristics, that is, they were similar. That evidence merely indicated that the bags with which Stephanie and
Sandra were wrapped could have come from the Rallo residence,
but did not establish that they, in fact, did.
The appellant testified in his own defence and denied that he
had killed his wife and children. He said that he woke up at 8:45
to 9:00 a.m. on the morning of August 17, 1976, and found his
wife and the two children gone. He then discovered the note on
the dresser in the master bedroom. He was "beside himself". He
took up the carpet because Sandra had complained that it was
soiled and caused an odour. He tore off the part of the carpet
which ran along the side of the bed, which was the part that Sandra complained about. He also removed a portion of the underpadding. He tried to save as much of the carpet as possible, and a
large piece was put in the basement. He said that on August 18,
1976, he took three pieces of the carpet and the piece of the underpadding that he had ripped from the floor the previous day to
the dump which is located off Highway 6 near Hamilton. He said
that he gave the pieces of rug and the underpadding to a "garbage picker" at the dump. He denied that he had gone to the Ottawa Street Dump. He said that .the blood stains in the master
bedroom were from a nose bleed suffered by Sandra while playing with Jason. The smear of blood found in the garage came
from a cut that Sandra had received to her foot. The portion of
the mattress cover that was missing, was cut out by Sandra after
Stephanie had vomited on it, when they lived on Durden St., before moving to Lantana Court.
The following grounds of appeal, as paraphrased, were advanced on behalf of the appellant.

We did not require to hear argument from counsel for the
Crown on the first ground of appeal as we were all of the view
that the expert evidence was clearly admissible.
Turning now to the second ground of appeal. The appellant
was asked in cross-examination whether he had borrowed a book
called Torso from his sister-in-law, Janice Urban, and returned it
a few days before August 17, 1976. The appellant acknowledged
that he had read the book which deals with a murder trial in
Hamilton some 30 years ago which attracted a great deal of attention: see R. v. Dick (1947), 87 C.C.C. 101, [1947] 2 D.L.R. 213,.
[1947] O.R. 105 [affirmed 89 C.C.C. 312, [1948] 1 D.L.R. 687, [1947]
O.R. 695]. He was then asked if he had remarked to his motherin-law, after reading the book, "If you are going to commit murder, commit it in Hamilton". The appellant said that he had told
his mother-in-law that he had read that some public funded
agency had made that statement. He denied that he was impressed by the book. Janice Urban was called in reply and testified that the appellant returned the book to her on August 12,
1976. She also testified that the appellant was "impressed with
the evidence against the woman, that she would be able to get off
on her charge".
We are of the view that neither the fact that the appellant had
read the book nor his remarks after reading it had any probative
value, and ought not to have been admitted in evidence either in
cross-examination or in reply. There may be cases, of course,
where proof that a person has read a particular book may well be
relevant. To take an obvious example, on a charge of murder by
strangling, proof that a manual instructing commandos how to
overcome an enemy by choking was found in the accused's possession, might be relevant. The fact that the appellant had read
Torso, however, did not tend to prove any issue in this case, nor
did the remark the appellant is alleged to have made after reading it. Consequently, neither the evidence with respect to the appellant having read the book, nor his alleged comment after reading it had any place in the trial. We observe, however, that no
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4. That even if the evidence of the apellant's relationship with
Marjorie Smith was admissible the learned trial Judge erred
in holding that the appellant's assertion to Mrs. Rallo's parents and to Mr. Arnold the private investigator, that he had
never been unfaithful to his wife, was admissible to show a
consciousness of guilt, and in leaving the evidence with the
jury on that basis.
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objection was taken by defence counsel (who was not Mr. Carter)
to either the cross-examination or the reply evidence.
The third and fourth grounds of appeal may conveniently be
dealt with together. Evidence was introduced by the Crown that
in the spring of the year 1975, Marjorie Smith, who was an employee of the engineering department of the Regional Department of the Regional Municipality of Hamilton-Wentworth, and
who had known the appellant for several years, commenced to
have lunch with the appellant on a regular basis. The appellant
and Mrs. Smith were intimate over the next five months and
were intimate on a number of occasions at different places, including the Rallo residence, when Mrs. Rallo was away. Both the
appellant and Mrs. Smith testified that the relationship ended in
August, 1975, at Mrs. Smith's request. A series of notes and cards
to the appellant from Mrs. Smith which were found by the investigating officers in the appellant's locked desk, permit an inference, however, that the relationship continued until at least November, 1975.
Evidence was also given with respect to the appellant's
association with Julia Glenn, also employed by the Regional Municipality of Hamilton-Wentworth. This evidence did not go beyond showing that the appellant had gone to lunch with Miss
Glenn over a period of time and had gone to her apartment on
one occasion and remained there for several hours when they had
a bottle of wine.
It would not seem open to doubt that on a charge of wife murder, evidence that the accused husband was carrying on a liaison
of a sexual nature with another woman is relevant to the issue of
motive if the relationship with the other woman is not too remote
in time: see Wigmore on Evidence, 3rd ed. (1940), vol II, p. 331.
Mr. Carter in an able argument contended that the appellant's
relationship with Mrs. Smith had terminated a year before the
date of the killing which forms the subject-matter of the charge,
and hence was too remote to have any probative value on the issue of motive, and did not tend to prove the guilt of the apppellant, but only went to show that he was of bad character. We are
of the view, however, that it was open to the jury to draw the inference that the previous relationship which had existed between
the appellant and Mrs. Smith did not finally terminate in August,
1975, notwithstanding their testimony to that effect, having regard to the notes and cards found in the appellant's desk.
We are, consequently, of the view that the evidence of the
appellant's relationship with Mrs. Smith was admissible on the is-
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sue of motive. We are also of the view that it was admissible on
another ground. The defence introduced evidence through crossexamination and through the appellant that he commenced to receive anonymous telephone calls in 1975 from a man about his
wife. The defence also introduced evidence about the wife dating
another man while on a vacation in the Carribean. The picture
sought to be portrayed was that the appellant was a faithful husband and the wife on the other hand, was likely to have run off
with another man. We think that in those circumstances it was
open to the Crown to show what the real situation was in the
Rallo household.
The evidence of the appellant's association with Miss Glenn
was in our view of little probative value and doubtfully admissible, but was innocuous. The learned trial Judge, as previously indicated, instructed the jury that the appellant's denials of infidelity to his wife's parents and to the investigator Arnold were
capable of supporting an inference of a consciousness of guilt.
We think the appellant's false assertions of fidelity to the investigator Arnold were admissible as relevant to the issue whether he
had retained Arnold as the result of a genuine desire to locate his
wife and children or whether it was part of a facade or cover up.
It is not every lie, however, which permits an inference of a consciousness of guilt: see R. v. Burdick (1975), 27 C.C.C. (2d) 497, 32
C.R.N.S. 163. It is, at least, questionable whether the appellant's
false statement as to his marital fidelity to Arnold was of a such
a character as to be evidence of a consciousness of guilt. It is
even more questionable whether the appellant's assertion of marital fidelity made to his wife's parents was of that character.
We are satisfied, however, that even if it was error to direct
the jury that the appellant's false statements with respect to his
martial fidelity were admissible to show consciousness of guilt, no
substantial wrong or miscarriage of justice was thereby occasioned. We are further fully satisfied that the error in permitting
evidence to be introduced in cross-examination and in reply with
respect to the reading of the book Torso and the subsequent remark by the appellant did not result in a substantial wrong or
miscarriage of justice.
The evidence against the appellant was so compelling as not to
admit of any reasonable inference other than that of the appellant's guilt. We also observe that, apart from the complaints referred to, the learned trial Judge's charge after 16 days of trial
was a model of clarity in which the issues were clearly delineated
and the evidence related to them. Since we are satisfied that a

Appeal dismissed.
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reasonable jury properly charged would on the evidence legally
admissible have inevitably convicted, this appeal must be dismissed.

